10|

11
12
13
14
15
16
17
18

- 19

20

21
22
23
24
25
26
27
28

TLESE
gy It

Honorable Jack. E. Tanner

IN THE UNITED STATES DISTRICT COURT
' FOR THE WESTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA, on behalf of) . -
the UNITED STATES ENVIRONMENTAL ") CIVIL ACTION.

PROTECTION AGENCY and THE STATE OF ) NO. C89-583T
WASHINGTON, DEPARTMENT OF ECOLOGY, ) , ' _
et.al. al. : )Stipulated Motion by =
: _Plalntlffs, )the U.S.A.,the State of WA
o - )Dept. of Ecology and the
V. o - )City of Tacama to Amend

}the Consent Decree -

-

CITY OF TACOMA,

ast? Sl Nugt Vugist Semse®

Defendant

[

I. Change in Injunctlve Relief
1. The United States of America, on behalf of the Unlted States

Env1ronmental Protectlon.Agency, the State of'Washlngton.Department

_of Ecology and the Clty of Tacoma seek by stlpulated motlon to

amend the Consenc Decree by modification of Section.VI, Performance
of the‘work'by Se;tiing»Deféndaﬁt, to iﬁclude,new subparagraph G at
paragraph 26, page 22. In'aodiﬁion, the parties aaekcto,modify
Section 3.3.4(7) oﬁ the Scope of Work Appendix II.to.the'Tacoma"
Landfill ConsentaDecreé by oeleting,Section 3.3.4(7).

2. Section 3.3.4(7) of the Scope of Work Appendix II to the Tacoma

U.S. Department of Justice
10th St. & Pemnsylvania Ave., N.W.°

. ‘ Washington, D.C. 20530
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Landfill_Consent‘Decree was vacated on May 14, 1993, by Order of
thetUnited States District'Court for the Western District of
Washington at Tacoma, the Honorable Jack E. Tanner, pres1d1ng.

3. The ruling vacating Section 3. 3 4(7) was appealed by the

Plaintiffs to the United States Court of Appeals for the Ninth

Circuit. Chief Court Mediator David E Lombardi, Jr was assigned
to the case- to fac1litate a settlement between the parties.

Pursuant to settlement conferences held”-by- the parties,_ a

stipulated.motion was to be presented to the United States District -

Court for the Western District of Washington at Tacoma to amend the

_consentpdecree‘toleffectuate settlement of the matter.

- . ~

- IX. Modiflcatign of the Consent Degreg

4. Pursuant to Section. XXVIII. Modiflcation of the Consent

Decree, modification may be made With the written approval of all'

parties to this Consent Decree.

5. The Parties, invoking Section XXVIII. of the Consent Decree,'

now move to add a new subparagraph "G" to Section VI of the‘Consent

Decree at'paragraph 26. | . |

6. The Consent Decree at~Section VI. Performance of the Work by

Settling Defendant Paragraph'2szshall inc1ude.new subparagraph G

to_ the Consent Decree and shall read: -
"26.G.1. Tacoma shall augment ‘the flow of Leach Creek such

that the minimum stream flow is never less than 1.5 cubic feet per

second (" cfs ) as measured,by the U. S G.S. gaging -station near 40th

Street (U.S.G.S. gauge number 12091200) .

g.s. Department of Justice
10th St. & Pennsylvania Ave., N.W.

. | . Washington, D.C. 20530
Motion to Amend Consent Decree - 2 (202) 514-1200
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26.G.2.a. Should the Qroundviater extraction ratenear Leach .
Creek ‘be increased from its -current extraction- rate, either by
ncreas:mg the - extractlon rate from the existing wells or by the
1nstallatlon of addlt:.onal wells, Tacoma ,shall :.ncrease ‘the
augmentation flow proportlonally and a new minimum 'flowvrate shall
be established based-'o‘n:the following formula: ,A 1.5 cfs plus one-
half of the increased edge of plume extra.ction rate. ”Th_e current
edge of plume ("EOP") pumping rate on the effective date of this
Amendment to the‘ Consent D‘ecree is 0.62 cfs. | |

26.G.2.b. 1f the Qrounduater extraction rate from the
groundwater extraction treatment sYstem_ ("GETS") is increased and |

U.S.G.S. gauge number 12091300 (Steilacooxn) Subsequently records:

low flows such that the 30 day average .minimum flow is less than

4.0 cfs, the parties agree to reneg'otiate in good faith 'for up to

60 days appropr:.ate augmentatlon flows' and methods for measuring

'compllance.‘ In such negotiations, the part:.es shall con91der‘

hlstorlcal flows in Leach Creek and ecolog:.cal requlrements of
organ:.sms reszdn.ng in the creek. | If negotiations fail, Ecology
reserves the r:Lght to apply to the Court for add:.tlonal relief to
protect human health and the env:Lronment. The thlrty day average
m:.n:.mum flow shall be determ:\.ned by sumnu.ng the minimum daily flows -
measured at U.S.G.S. gauge number 12091300 for any consecut:.ve
thirty day period, then dividing that total by thlrty.' .

26.G.3. If Tacoma should ‘learn that either or both of

' U.S.G.S. gauge numbers 12091200 (40th Street) and 12091300

(Steilacoom) are out of service or operating improperly, either

U.S. Department of Justice
10th St. & Pennsylvania Ave., N.W.

. ' : ' Washington, D.C. 20530
Motion to Amend Consent Decree - 3 (202) 514-1200 -




1 temoorarlly or permanently, Tacoma shall verbally ‘notify Ecology‘
“ and the U.s. G S. within 24 hours of becomlng aware of the problem
3 Tacoma shall assist the U. S G.S. to make the gauge(s) operable and |
4| shall augment Leach Creek as’ necessary to malntaln the minimum flow

5] level. In any case, w1th1n 60 days of. becomlng'aware that the

6| gauge is out of serv1ce, Tacoma shall assure that the stream flow
.7 '1s measured at the locatlon of U.S.G.S. gauge number 12091200 (40th
8 Street), so that an accurate minimum flow can be reported to
9 .Ecology; Ecology reserves the rlght to 1ndependently conflrm the

10 measurements of the U.S.G.S. or-Tacoma at any time. After the 60 '

11} day grace period, tlmes when stream flow 1s not measured shall be

12 deemed periods of noncompllance w1th thls Consent Decree.

| 13 - . 26.G. 4 - IE Tacoma cont::.nually d:.scharges to Leach Creek from

- 14| the holdlng ba51n all the water that is pumped by the entire GETS

15| then Tacoma shall not be required to monltor flow levels in Leach o

]

16 ]| Creek. The use of any water for augmentatlon shall be subject to
17 Ecology approval and the processes as descrlbed infra at 99 26.G.6
I
18| and 26.G.7. ’

19 - 26.G75. Tacoma shall continue floﬁ'augmentationuuntil all of

20 ‘the EOP wells (i.e., both those currently in exlstence and any
21§ which may be added in the future) are permanently turned off and
“22-ethe aqulfer ‘has recovered from the.effects of.the EOP wells.
23 || Ecology shall render the decision as to'when aqulfer recovery,
24| defined as the return of the water table to static,“pre-pumping
25 levels; is complete. | | N |
26 o 2616;6.. Except as otherwise provided in 126.G.7, infra, ‘the
. : :

- . , . U.S. Department of Justice .

28 ' S 10th St. & Pennsylvania Ave., N.W.
S Washington, D.C. 20530 :
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standards establ:l.shed z.n the Consent Decree. at Sect:.on VI 128a. - c.

and at Sectlon 3 3.2.3.1 of the Scope of Work remain appl:.cable.

26.G.7. The current source of augmentation water is

Augmentation Well No. 1 which extracts water from the deep aquifer.

Alt,ernate sources of augmentation -water may be acceptable,

including groundwater extracted and treated by the landfill pump

[

and treat system. Ecology agrees to review Tacoma’s. proposal(s),

if any, for alternate sources of angmentation water. Ecology shall.

consider the suitability of proposed alternate augmentation water

supply based on both the water’'s quality (.physica‘l' chemical, and

blolog:.cal su:.tabll:.ty) and susta:.nable quantlty. ' 'Ecology‘shall'

approve the GETS effluent as an alternate augmentat:.on water supply

if the proposed dlscharge meets the follow1ng -water qual:.ty

' d:.scharge standards wh:.ch are based on the State s ant:. degradat:.on

policy: for iron and manganese in Leach Creek, 1.5 mg/1l and }'

1. 9 mg/1, respectlvely. Ecology may also approve the GETS effluent

as an alternate augmentat:.on water. supply lf in lleu of meeting

these standards for 1ron and manganese, Ecology determlnes that the
flow proposed for discharge meets all known, avallabl-e and
reasonable treatment . (nAan) re'quir.ements‘.. ~ Ecology shall
determine whether -the GETS effluent  or any other- alternate
augmentation water supply may be nsed. |

26.G;8. As long as Augmentation well No.. 1 is used as the

augmentatlon source,' in part or total, 'I‘acoma' shall record and

.submit to Ecology Water Resources Program .or its successors, -

monthly. totals of the volume of water pumped from Augmentation well

. U.S. Department of Justice
10th St. & Pennsylvania Ave., N.W.

) - . . Washington, D.C. 20530
Motion to Amend Consent Decree - § (202) 514-1200 .
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No. 1. If the stream flow falls below the establ:.shed minimum

during no. more than ten calendar days in a calendar year due to

malntenance of the well or mechanical or electr:.cal fa:.lure of the.

pump in Augmentatlon Well No. 1, it shall not be deemed a perlod of
non-complianee with this Consent Decree. |
26.G.9. As long as this. Consent hedree requlres Tacoma to
augment flows, Tacoma shall provide sufficient funds for the
operation -.and' maint:en'ance of the U.SLG:.S; gauge currently in

service on Leach Creek, number 12091200.

III. Dismissal of Pending Litigation with Prejudice
M ) ° ! :

7. After notice and /opportunity for public comment, and ‘upon_-

approval by th:Ls Court, ‘the agreement embodied in paragraph 6 of
th:Ls stipulated mot:.on shall be fully mccrporated into and

effective under the Consent Decree as "Section VI. Paragraph 26.G"

‘and 'fully' enforceable thereunde’r.

.8"-_ Upon the - Court s approval of this stlpulated mot:Lon the.

partles dismiss the pendlng lltlgatlon on thls matter with

‘prejudice.

> _ - E I'V.-Reserva_t;ion of Rights
9. 1In the event the Court does not approve this agreement between

the parties, the partles reserve thelr respect:.ve rlghts to

‘reinstate appeals without prejudlce as prov1ded by Order of the -

/7

R

U.S. Department of Justice
10th St. & Pennsylvania Ave., N.W.

: i A " Wwashington, D.C. 20530
Motion to Amend Consent Decree - & (202) 514-1200
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2| chief Court Mediator for the United States Court of Appeals for the

=

3 || Ninth Circuit.

4 | :

5 DATED this __ day of ----------, 1995,
6 ' | |

7]} PRESENTED BY:

9 4 ' FOR THE UNITED STATES OF -AMERICA
10

1i , % %/;Z”’W Dated: Z/?/}(

Steven chmck

'12_ /Attorney

. Environmental and Natural
13 Resources Division .
U.S. Department of Justlce

- 14 | Washington, D.C. 20530'-

FOR TEE ST%TE OF WASHINGTON

e ‘By:' ha/‘w}d @‘m | . Dated- 2/@/96

17) . Tanya”“Barnett
, Assistant Attorney General
18 State of Washlngton -
' ' Olympia, WA 98504
1s _ - ' :
20 . FOR THE CITY OF TACOMA | ,
21 B Dated: _¢& Oetsta /558
22| Smith Alling Lane - : -
. Tacoma, Washington
23 7 :
24| BY: ' i Dated: /] Z‘Y fé
o Ray E./Corpué /Jr.
25 City Manager for City of Tacoma
‘ ' Tacoma, Washington.
26 4
59 , . | |
) U.S. Department of Justice .
28 o . 10th St. & Pennsylvania Ave., N.W.

Washington, D.C. 20530
Motion to Amend Consent Decree - 7 (202) 514-1200 :
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BY: M ja o 'Dat.‘ed:“

9 0 U A W N B

12

BY:

oace: _/0/20/95

. City of Tacoma
Department of Public orks
- Tacoma, Washington 98402

" Peter ,C.\I:lyr.opp, Director . .
City of Tacoma Dept. of Finance'

Attest: -

e FS) dﬂ?&vw cets | _10)28/3S
Rick Rosenbladt co : 0 -
Acting City Clerk SR : , R
City of Tacoma o ' B A i

Approved as' to Form:

' Dated:
'~ Robert Betcome .
' Assistant City Attomey
City of Tacoma. -

U.S. Department of Justice
10th St. & Pennsylvania Ave., N.W.

' ’ Washington, D.C. 20530
Motion to Amend Consent Dec:e_e - 8 .. (202) S14-1200




